STOP SENDING YOUR DOLLARS
TO DONALD

RECOVER INVESTMENT INCOME YOUR COMMUNITY IS

NEEDLESSLY PAYING TO THE US
MAX REED, LLB, BCL, SKL

THIS ARTICLE ADDRESSES THE U.S. TAX EXPOSURE OF MANY INDIGENOUS COMMUNITIES IN CANADA
(INCLUDING THOSE WHO MANAGE THEIR INVESTMENTS THROUGH A TRUST) AND THE STRATEGIES
THAT CAN ELIMINATE THIS EXPOSURE. THE STRATEGIES INCLUDE THE ELIMINATION, AND REFUND, OF
CLAIMS FOR THE U.S. WITHHOLDING TAX. THIS ALLOWS INDIGENOUS COMMUNITIES TO GAIN GREATER
FINANCIAL BENEFITS FROM THEIR U.S. INVESTMENTS. WE HAVE WRITTEN ABOUT U.S. WITHHOLDING
TAX RECOVERY IN AN EARLIER ISSUE OF JAM. [EDITOR’S NOTE: SEE JAM 21, OCTOBER 2017.] SINCE
THEN, WE HAVE HAD CONSIDERABLE SUCCESS IN RECOVERING MONEY FOR INDIGENOUS COMMUNITIES.
THE PURPOSE OF THIS ARTICLE IS TO SHARE SOME OF THOSE SUCCESSES AND TO PROVIDE AN UPDATE.
FIRST, WE REVIEW BACKGROUND INFORMATION.

UNDERSTANDING THE IMPACT OF U.S. WITHHOLDING TAX ON INDIGENOUS COMMUNITIES

Many Indigenous communities are needlessly paying thousands of dollars in U.S. taxes on their investment
income. The technical term for that tax is a “withholding tax,” since the payment of the tax is withheld
from U.S. investment income at source before it is distributed to the foreign investor (e.g. Indigenous
communities). Generally, it is a 15% tax. Almost all Indigenous communities currently pay this 15% tax on
U.S. dividends prior to receiving the balance. However, Indigenous communities may apply to be exempt
from this tax based on their tax-exempt status in Canada. This would ensure that Indigenous communities
receive the maximum benefit from their U.S. investments. For large investment portfolios, the 15%
withholding tax adds up to thousands of dollars a year that does not need to be paid to the U.S. Internal
Revenue Services (IRS).

To understand the impact of the 15% withholding tax, consider the following example. An Indigenous
community buys a share of Apple. Apple then pays a dividend to the community of $10 on that share.
The IRS withholds 15% of that amount ($1.50). Therefore, the community only receives $8.50. Below is a
diagram that illustrates this example.

U.S. TAXES CAN BE ELIMINATED

The U.S. withholding tax imposed by the IRS on Indigenous

communities can be eliminated, and refunds can be claimed for cm‘:"“;ﬁmt
prior taxes paid. Under U.S. law, Section 892 of the U.S. Internal owns Apple shares
Revenue Code (the “Code”) exempts foreign governments from
U.S. taxes. This exemption also applies to a political subdivision
of a foreign country. Because they exercise governance powers,
Indigenous communities may qualify for the Section 892 U.S.
tax exemption. The exemption is significant for Indigenous
communities. The U.S. withholding tax amounts to thousands of
dollars a year paid to the U.S. Government. Instead, these funds

should be paid to Indigenous communities. us

Tax

The U.S. withholding tax exemption under Section 892 remains
applicable for Indigenous communities that make their
investments through a trust. Under Canadian tax law, the income
earned through a trust owned by an Indigenous community

is generally either paid out or attributed to the Indigenous
community directly. Since the Indigenous community is tax
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exempt and is paid the investment income, that investment income is tax free in Canada. Generally, the
same is true under U.S. tax law. Since the Indigenous community should qualify for a tax exemption under
Section 892, the trust income would be tax free in the U.S. This is because the Indigenous community is tax
exempt in Canada and is paid investment income that is tax-free.

With the tax eliminated, the Indigenous community receives 100% of the Apple dividend rather than just
85%. The following diagram illustrates the scenario where the tax is no longer withheld.

How TO ELIMINATE THE U.S. TAX GOING FORWARD

To eliminate the U.S. withholding tax, the Indigenous community’s
investment portfolio needs to be managed on a segregated basis. This
means that the Indigenous community and/or their trusts needs to own
the investments directly rather than through a pooled fund. A pooled
fund is a collective fund that includes other investors who may not be
exempt from U.S. tax. If the investments are managed in pooled funds, an
Indigenous community may wish to assess, with their investment advisors,
whether moving these investments to a segregated basis is beneficial.
There may be extra fees associated with changing the structure of the
investments. Currently, the U.S. withholding tax is paid directly to the

IRS by the organization that holds the investments (the “custodian”). The
custodian can be instructed to stop paying the withholding tax.

There are several steps that an Indigenous community may take to determine
whether they are able to eliminate the U.S. tax on their investments. First,

the Indigenous community should get an opinion to determine whether

the community and/or their trust qualifies for the U.S. tax exemption under
Section 892. Specifically, the opinion would determine the classification of
the community and/or their trust under the U.S. Foreign Account Tax Compliance Act (FACTA). This
determination is important because a failure to comply with FACTA can result in the imposition of a 30%
penalty on payments from U.S. sources. Many communities and/or their trusts should qualify for the tax
exemption under Section 892. However, getting an expert opinion is very important. This is because the
legal requirements for the U.S. withholding tax exemption are complex and each community and or their
trust is different. Second, the community may file forms with the custodian to stop the withholding tax. This
step can be taken once the eligibility for the exemption has been determined. The forms that are submitted
to the custodian are based on the content of the expert opinion. Third, after the forms are processed, the
withholding tax will no longer be applied going forward. This process only needs to be done once.
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PAST SUCCESSES — STOPPING THE TAX GOING FORWARD

We have stopped the U.S. tax exposure for about 25 Indigenous communities across Canada. This has
saved each of these communities thousands of dollars a year. For example, one community had already
invested $20 million on a segregated basis. Their three-year average of U.S. tax paid on their investment
amounted to over $27,000. Therefore, the savings that they will incur over ten years is around $270,000.
Below are some examples of savings based on actual results obtained.

Portfolio Size Annual Savings 10 year savings
580 million 570,000 5700,000

£75 million 95,000 S950,000

£60 million 33,000 $330,000

550 million 32,000 $320,000

540 million 525,000 $250,000

$12 million $9000 $90,000
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INDIGENOUS
COMMUNITIES
UNNECESSARILY

PAY THOUSANDS

OF DOLLARS TO
PRESIDENT TRUMP
EVERY YEAR. THAT
CAN BE STOPPED, AND
REFUNDS OBTAINED,
AND THE MONEY USED
TO FUND IMPORTANT
COMMUNITY
PROJECTS.

PROMOTE the financial management professions through
the education and training of Indigenous youth.

ADVANCE the education of Indigenous people in Indigenous
communities on the subject of financial management,
general management, and leadership.
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DEVELOP the capacity and skills of Indigenous people in
such away that they are better able to manage and govern
their communities and thereby participating more fully

in the economic opportunities to improve the lives

of Indigenous people and;

IMPROVE the skill and knowledge level of Indigenous
People through internship programes.

REFUND CLAIMS

Indigenous communities may claim a refund of the tax that was paid for three prior years. This is in
addition to stopping future payments of the 15% U.S. withholding tax. A refund is likely in cases where the
investments were managed on a segregated basis.

It is still possible for Indigenous communities to get a refund if the investments are held in pooled funds.
However, there is a lower chance of success. That means in cases where it is not possible for whatever reason
for a community to manage their investments on a segregated basis, it may still be possible to recover some of
the U.S. tax paid. For example, an Indigenous community was recently issued a refund by the IRS for taxes paid
through money invested in pooled funds for the prior three years. This amounted to a refund of over $400,000.
Across Canada, we have recovered about $2 million in past taxes paid for over a dozen communities.

CONCLUSION

This article demonstrates that there are opportunities for Indigenous communities, or their trusts, to stop
their money from being sent to Donald Trump.
» The US tax can be stopped going forward using a one-time process, if the investments are held on a
segregated basis.
» Three years of refunds are fairly straightforward to get, if the investments are held on a segregated basis.
» Three years of refunds are possible, but not guaranteed, if the investments are made through pooled funds.

Indigenous communities unnecessarily pay thousands of dollars to President Trump every year. That can
be stopped, and refunds obtained, and the money used to fund important community projects.
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Learning Centre

Professional Development
Scholarship Program Now Available!

The Indigenous Learning Centre with the
support of the *NIB Trust, has made available
Professional Development Scholarships to
students and adults. These scholarships assist in
developing the skills and knowledge necessary
to build finance, management and leadership
training in Indigenous Communities.

For more information on the Indigenous
Learning Centre or to make a donation or
in-kind contribution, please email us at
communications@afoa.ca or call us at
1-866-722-2362.

*Although the ILC supports all three Indigenous communities, the NIB Trust only funds First Nation and Métis.
The Inuit are covered under their own process as it relates to the settlement agreement.



